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The War Powers Resolution was enacted in 1974 for three purposes.  It tried to restate the Constitution’s allocation of war powers between the branches, to provide procedures for the exercise of those powers, and “to tie Congress to the mast,” as one of its co-sponsors put it, by prompting Congress to deliberate about uses of armed force abroad.

It has failed to achieve any of these purposes, as detailed in the Constitution Project’s 2005 report, Deciding to Use Force Abroad.*  Even the Resolution’s supporters acknowledge that there is a gap between the Resolution’s description of the President’s constitutional powers and the powers that he has actually exercised throughout our history.  It required the President to consult with Congress, but failed to identify with whom he should consult.  It required him to report to Congress, but to report so generally that the reports have been boilerplate.  It permitted Congress to order the removal of troops by a concurrent resolution, but the Supreme Court subsequently raised serious doubt about the constitutionality of that legislative shortcut.  And, although the Resolution prompted some congressional debates, they often focused more on the technicalities of compliance than on the merits of deployments.  

The bill that Congressman Jones and Delahunt have introduced today is a creative and well-considered effort to correct these deficiencies of the 1974 Resolution.  By acknowledging the President’s power to use armed forces for the protection and evacuation of American citizens abroad, their bill is more faithful to the historical practice of war powers than the 1974 Resolution.  Their bill also makes important procedural fixes.  It identifies a senior leadership group with whom the President should consult.  It contemplates more detailed and useful war powers reporting from the President, that for the first time addresses not just the occasion for the use of armed force, but its probable cost and aftermath.  Their bill drops the problematical concurrent resolution as a tool for forcing the removal of troops.  In addition, their bill, for the first time, provides for its own enforcement by directing funding cut-offs for unauthorized uses of force and trying to vest members of Congress with standing to enforce the resolution in our courts.

The issues this bill addresses remain controversial, and some of its fixes will be as well.  It is therefore is more likely to start a national debate about the allocation of war powers between the political branches and their proper exercise, than to finish it.  But that debate is long overdue and the bill is a sound starting point.  If it succeeds in sparking that debate, it will make a substantial contribution to our constitutional governance.  

______________________________

* Copies of this report are available from Corey Owens at the Constitution Project.

